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Known as a leading global service provider, Amicorp Group offers multi-level and business 
critical solutions to global corporates, international advisory groups, financial institutions, 
investment firms and family offices. We provide personalized service, and we tailor our 
offerings to the needs of our clients.
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FDI AND ECONOMIC OUTLOOK

The US is the world’s Largest Market: with a GDP of $20 trillion and 325 million people its 
household spending is the highest in the world (nearly a third of global household 
consumption)

The US is a hub of Innovation: A leader in research and development where innovators 
are nurtured at leading universities and incubators across the nation. It registers more 
international patents than any other country. 

Access to Capital: A wide range of funding sources – from banks and investment firms to 
venture capitalists and angel investors – enable innovation and expansion. 

Workforce Talent:  The U.S. workforce is diverse, skilled, innovative and mobile – and U.S. 
workers are among the most productive in the world. 

Ease of Doing Business: The United States is consistently ranked among the best 
internationally. As a stable democracy with a transparent and predictable legal system, all 
companies compete on an even playing field.
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Economic outlook under COVID19

 Are we halfway of a “V” recovery? 

 The concern about a potential “K” recovery

 Covid relief measures: more relief postponed after the election

 US Presidential election in November: possible scenarios for tax reform and more 
stimulus packages

FDI AND ECONOMIC OUTLOOK
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NAVIGATING THE COMPLEXITY

Handling the challenge of 

State and Local tax 

regulations: +10,000 different 

sales tax jurisdictions (and 

regulations)



NAVIGATING THE COMPLEXITY

Foreign companies may not be used to dealing with tax authorities within a country that 
have such broad taxing powers. For example:

 States are not restricted in their taxing powers by federal limitations such as engaging in a trade or 
business, having a permanent establishment (PE), or treaty restrictions. 

 States are not bound by uniform tax laws; each state may implement unique tax rules, making 
compliance difficult for foreign companies. 

Aspects of state taxation critical to understand: state’s power to tax, income apportionment, 
state filing methodologies, tax starting point issues, treatment of foreign source income, 
transfer pricing adjustment considerations, registration requirements, and indirect taxes. 



NAVIGATING THE COMPLEXITY

Corporate aspects:

 Why do I need an entity? Limited liability of owners and managers

 Choice of Entity 

 Jurisdiction

Contract law aspects:

 Common law jurisdiction vs Civil law jurisdiction

 Why agreements are so detailed in U.S.?

 Enforceability and binding aspects

Regulations and Licenses required to conduct business:

 “Controlled” products or services – examples: sale of liquor, medications, 
telemedicine services

 Compliance with Federal, State and Local laws



NAVIGATING THE COMPLEXITY

Intellectual Property

 IP protection

• Trademark registration

• Internet domain

Data Privacy

Employment Law

 Employee (w-2) x Independent Contractor / Consultant (1099)

 Employee at-will vs Employment Agreement

 Employer obligations – Social Security, Medicare, Employment Taxes

 Litigation risk
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OVERVIEW

A non-US person generally is taxed in the United States only on its income derived from its US 
source investments or business activities.

US source investment income:

 Referred to as Fixed and Determinable, Annual or Period (“FDAP”) income.

 Taxed on gross income with no deductions permitted.

 Taxed at a 30% rate via withholding unless reduced by a tax treaty

US source trade or business income:

 Deductions are permitted.

 Taxed at progressive rates.

 Potential branch level taxes.

 Consider tax treaties: PE versus US trade or business

Taxation of US source income



OVERVIEW

A non-US person that is engaged in an active trade or business in the US is taxed on its US-source 
income that is considered “effectively connected” with that business.

Income that is effectively connected with the US trade or business is taxed on a net basis at 
graduated rates and is also subject to a 30% branch profits tax.

 A US income tax treaty may provide relief to the extent the US operations do not constitute a PE (States 
not restricted in their taxing powers by federal limitations) 

Activities generally must be “considerable, continuous, and regular” in order to constitute a US 
trade or business.
 No statutory definition -- Facts and circumstances test, much of the established law in this area is in case 

law.

An agent’s activities in the United States may result in a US trade of business.

Good practice: filing protective tax returns if we believe PE activity threshold is not met under a 
DTT

Taxation of US trade or business income



OVERVIEW

Effective tax 

US still a high tax jurisdiction particularly without proper repatriation planning

Federal CIT: 21%. State CITs range from 1% to 12% (although some states impose no CIT) 
and are deductible expenses for federal CIT purposes

Effective tax rate can be greater than 50% (Federal + State income tax burden + 30% 
outbound WHT+ certain deductibility limitations) 

US tax reform key inbound considerations:

 Base erosion and anti-abuse tax (BEAT)

 Interest deductibility limitation



Base erosion and anti-abuse tax (BEAT)

BEAT targets US tax-base erosion by imposing an additional corporate tax liability.

Applicable to companies that:

 have average annual gross receipts of at least USD 500 million (for the previous three-year 
period)  and 

 make certain base-eroding payments of 3% or more of all their deductible expenses.

A base-eroding payment generally is any amount paid (or accrued) to a related foreign person 
that is deductible or to acquire property subject to depreciation or amortization, or for 
reinsurance payments. 

The BEAT is imposed to the extent that 10% (12.5%  after 2025) of the taxpayer’s ‘modified taxable 
income’ exceeds the taxpayer’s regular tax liability. 

OVERVIEW



Effective tax rate 

US tax reform key outbound considerations:

 Global Intangible Low-Taxed Income (GILTI)

 Participation exemption on foreign dividends (not for capital gains!)

 Foreign-derived intangible income (FDII)

GILTI: despite the name, this provision is not limited to low-taxed income from intangible 
assets, rather, it applies to the shareholder’s pro rata share of the CFC’s total net income, 
less a deemed 10% return on the CFC’s tangible assets.

US tax reform tried to make US more attractive as a jurisdiction to do business globally…. 
did they accomplish it? 

OVERVIEW
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PRESENCE
Choosing a US entity to do business

The main types of entities in the U.S. are corporations (S Corp vs C Corp), limited liability companies (LLC’s), 
partnerships and limited partnerships (LP’s) and limited liability partnerships (LLP’s).

Corporation vs LLC

 Tax treatment - look through treatment and “Check the box” rules

 Legal features – limited liability of owners, duties of management, corporate governance 

 Compliance obligations – annual filings, franchise tax, registration to do business in other States

State of incorporation: 

 Delaware is a very common jurisdiction for holding structures but not for operating companies.

 Other States: If starting a company that needs State license and need to hire employees, probably better 
to setup a company in that State. Choice of State depends on many factors.

• Example: hotel or restaurant in Orlando should use a Florida entity.

• Example: AI company that will hire top talent may decide to set up in State near talent pool (CA, MA).



Planning  – Foreign holdco in treaty jurisdiction

U.S. corporation subject to tax on all income. 

Dividends to foreign corporation subject to 0% U.S. withholding tax 
(or low treaty rate). 

No branch profits tax on foreign corporation and no withholding tax 
on dividends to investors. No return filing obligations for the foreign 
investors with respect to their investment in the foreign corporation.

Foreign corporation's gain on sale of shares in U.S. corporation not 
subject to U.S. tax unless FIRPTA. 

Gain on sale of stock in foreign corporation not subject to tax. 

No U.S. estate tax consequences for foreign individual investors. 

Consider debt financing - rate arbitrage and repatriation of cash 
through repayment of principal, particularly if dividend WHT is not 0 
under DTT.

Access to DTT benefits can be difficult due to LOB provisions 

U.S. assets/operations

Debt

U.S. Corp.

PRESENCE

Foreign
Corporation

Foreign Individual 
Investors



Planning  – Foreign holdco in nontreaty jurisdiction

U.S. corporation subject to tax on all income. 

Dividends to foreign corporation subject to 30% U.S. 
withholding tax however this can be mitigated 
through liquidation planning

No branch profits tax on foreign corporation and no 
withholding tax on dividends to investors. No return 
filing obligations for the foreign investors with respect 
to their investment in the foreign corporation.

Foreign corporation's gain on sale of shares in U.S. 
corporation not subject to tax unless FIRPTA. 

Gain on sale of stock in foreign corporation not 
subject to tax. 

No U.S. estate tax consequences for foreign individual 
investors. 

Foreign
Corporation

U.S. Corp.

U.S. project 1

U.S. Corp. U.S. Corp.

U.S. project 2 U.S. project 3
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U.S. S Corp.

ESBT

U.S. LLC

A foreign-owned real estate business seeks to 
establish an operating business in the U.S. 

Nonresident investors create an ESBT (Electing Small 
Business Trust). The ESBT owns a U.S. corporation and 
the trustee of the ESBT elects to have the U.S. 
corporation taxed as a U.S. S corporation.

The S corporation tax treatment permits that the 
business income is subject to only one level of U.S. 
taxation (no taxation at the US corporate level).

The underlying real estate development may be 
carried out by/through the U.S. S corporation directly; 
otherwise, U.S. S corporation can invest in SPV’s that 
will develop the project.  

Planning  –S corporation 

PRESENCE

Foreign investors
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IMMIGRATION

Complex and restrictive US immigration laws - most popular visas available:

Tourist or Business Visas

 Pleasure or small business trips, conferences, short stays

Work Visa

 H1-B Visas - high skilled or specialized work; quota/lottery system

Investor/Business Visa 

 E-2 (Treaty Countries)

 EB-5 (Greencard)

Other Visas: 

 Extraordinary Abilities (O Visa)

 L-1 (Expansion of foreign business to US)



IMMIGRATION 
Most common visas for businesses E-2 Visa

To qualify for E-2 classification, the investor must:

 Be a national of a country with which the United States maintains a treaty of 
commerce and navigation;

 Have invested, or be actively in the process of investing, a substantial amount of 
capital in a bona fide enterprise in the United States; and

 Be seeking to enter the United States solely to develop and direct the investment 
enterprise. This is established by showing at least 50% ownership of the enterprise 
or possession of operational control through a managerial position or other 
corporate device.



IMMIGRATION 
Option for Business Owners Looking to Live in US Permanently – EB-5 

Visa (Greencard)

EB-5 Visas:

 Increased minimum investments

 The standard minimum investment amount has increased to $1.8 million 
(from $1 million).

 The minimum investment in a TEA has increased to $900,000 (from $500,000).

 Capital at risk and creating at least 10 jobs in U.S.

 Minimum 20-24 months for approval (processing time varies)

Taxation:

 high level overview.

 Pitfall: exit tax for certain green card holder.

 Consider preimmigration tax planning
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