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Spain recently removed the Netherlands Antilles from its list of tax havens (the ‘blacklist’). This opens new opportunities to provide efficient

distribution channels for dividends and capital gains to anywhere in the world without (further) income or withholding taxation. The structure

applies to distributions from subsidiaries resident in the EU or countries with a double income taxation agreement with Spain.

The structure blends the multiple benefits from Spain's (ETVE) holding company regime, its large double income tax treaty network, the EU
Parent - Subsidiary Directive, and the Netherlands Antilles limited liability company (the N.V. and B.V.). This generates an efficient exit route

with zero income or withholding taxation in the countries mentioned.
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This structure, illustrated above, may provide the following main benefits:

* No withholding taxation from EU resident subsidiaries to the Spanish ETVE entity (qualifications apply);

® Neither income nor withholding taxation is applied to dividends and capital gains received by the ETVE;

¢ Dividends and capital gains received by the Netherlands Antilles N.V. obtain a 100% participation
exemption from the applicable local income taxation based on new Netherlands Antilles corporate
income tax legislation.

® The Netherlands Antilles does not impose withholding taxation on distributions of dividends regardless

of the destination.

The tax benefits of this structure (0% taxation) provide a marked improvement over the classic Netherlands
- Netherlands Antilles route (‘the Dutch Sandwich’) which is subject to 8.3% withholding tax in the
Netherlands.

The solution to avoid the 8.3% withholding tax in the Netherlands is to reroute the flow of dividends.
This can be easily achieved by transferring the place of effective management of the Dutch B.V. to Spain
and apply in Spain for the ETVE regime. Then the Spain - Netherlands Antilles route can be used (0%).
Amicorp can assist in transferring the Dutch B.V. to Spain, apply for the ETVE regime and implement the

Spain - Netherlands Antilles route.

Spanish ETVE Regime
A Spanish holding company (ETVE) is actually a regular Spanish company (a Spanish S.L. or S.A) that

qualifies for holding company treatment.

Often the most desirable entity for a holding company is the private limited liability company (S.L.). Like
any other limited company, it provides limited liability, requires a minimum level of capital (€3,006) and

is more commercially flexible than the alternative public company version, the S.A.

ETVE registered entities must have registered shares (i.e., no bearer shares). The ETVE regime exempts

dividends and capital gains received in the Spanish entity from income provided that certain conditions

are met:

e Minimum participation: The foreign subsidiary equity participation must be at least 5%, (direct or
indirect) or have an acquisition value of more than 6 million Euros.

® Holding period: The foreign participation must be held uninterruptedly for at least 1 year. This may
include a related entity holding period, if consecutive.

e Sale of shares: Capital gains from the sale of subsidiary shares to buyers not located in tax havens
(determined under Spanish rules) are exempt from tax. The alternative is taxable at 18%.

® Income: Dividends and capital gains may be excluded from the income tax base. All other income

sources (e.g., interest) are subject to taxation at ordinary Spanish corporate income tax rates.
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e Tax regime of the foreign subsidiary: Foreign subsidiaries must be subject to a tax regime analogous
to the Spanish tax regime. This is ‘de facto' for all Spanish double income tax treaty partners.

e Activities of the foreign subsidiary: At least 85% of the foreign subsidiary's income must derive from
the exercise of an active trade or business. Dividend and capital gain income from second or lower tier
subsidiaries, engaged in active business, may qualify provided all requirements are met.

e Human and material resources: the ETVE must have the human and material resources needed to

manage subsidiaries

Netherlands Antilles

In the last week of 2009 the Minister of Finance of the Netherlands Antilles signed a decree to amend
the profit tax legislation in the Netherlands Antilles. These amendments to the Profit Tax Ordinance were
already approved by the parliament in September 2009 and have entered into force retroactively as of

January 1, 2009.

Under the old legislation a 100% exemption applied to income (dividends and capital gains) from
participations in Netherlands Antilles companies and from participations of at least 25% in Dutch
companies, whereas a 95% exemption applied to participations in companies in third countries,
participations of less than 25% in Dutch companies, as well as participations in Netherlands Antilles
exempt companies. Under the new legislation the distinction between the participation exemption of
100% and the participation exempt of 95% is abolished. The 100% participation exemption will apply
to all qualifying participations held by Netherlands Antilles companies (N.V. or B.V.) regardless of the
residence of the company in which the participation is held. The purchase price paid by a company for
own shares, liquidation proceeds, repayment of paid-up capital and distributions of bonus shares are not
considered dividends. Capital gains derived from qualifying participations will be 100% tax-exempt. The
1000% participation exemption will also apply to income derived from permanent establishments outside
the Netherlands Antilles.

In order to qualify for the 100% participation exemption qualifying participations (at least 5% or, if less
than 5%, a minimum cost price of USD 500,000) must be subject to a nominal profit tax rate of at least

10%, which is the case in Spain.
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Retroactively as per January 1, 2009, the Netherlands Antilles N.V. and B.V. provide a 100% participation
exemption for distributions received from Spain. The distribution of all types of income from the
Netherlands Antilles to any jurisdiction in the world is not subject to taxation. The resulting effective tax

rate in this structure is 0%.

Often, a Netherlands Antilles N.V. or B.V. is used for asset holding (e.g., real estate), trading, shipping or

royalty licensing companies.

Highlights of the Netherlands Antilles N.V. and B.V. include:
® The flexible corporate laws permit the Articles of Association to provide for a variety of investment
structure alternatives.
® There is no minimum capital requirement, however; the company's equity may not be negative at the
time of incorporation or when initiating distributions to the shareholder(s).
® A Netherlands Antilles N.V. or B.V. may:
0 be changed into different entity forms and even move cross-border (i.e., transfer of statutory
seat, redomiciliation);
0 merge with other comparable companies, including cross-border (forward or reverse) mergers;
0 split off or spin off assets / businesses to comparable companies, including cross-border.
(Note: cross-border mergers and conversions are only possible if the laws of the other
jurisdiction also permit such mergers and conversions).
e There is no requirement to publish or audit the annual accounts of a N.V. or B.V., provided the
N.V. is not deemed a ‘Large N.V. (companies managed by Amicorp do generally not fall under such

classification).

Conclusion

The removal of the Netherlands Antilles off the Spanish blacklist should permit the use of more efficient
holding structures for distributing income from EU and Spanish Treaty countries. Connected to the tax
benefits of the Netherlands Antilles, investors worldwide may safely hold and retrieve their investments

while carrying only a minimum of distribution taxation.

For more detailed information on the Spain - Netherlands Antilles Route or to discuss your personal needs

in this area, please contact your nearest Amicorp Office or contact:

Juan Navarro Gerard Garcia-Gassull
Amicorp Curacao Amicorp Espana
J.navarro@amicorp.com g.garcia-gassull@amicorp.com
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